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CITY OF SYRACUSE v. ONONDAGA COUNTY, 04-0718-cv (2nd Cir. 2006)
CITY OF SYRACUSE, SYRACUSE URBAN RENEWAL AGENCY,
Defendants-Third-Party-Defendants-Appellants, v. ONONDAGA COUNTY and
ONONDAGA COUNTY DEPARTMENT OF DRAINAGE AND SANITATION,
Defendants-Third-Party-Plaintiffs-Appellees, ATLANTIC STATES LEGAL
FOUNDATION, INC., STATE OF NEW YORK and THOMAS C. JORLING, COMMISSIONER OF
THE NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION, Plaintiffs,
2.3 ACRES OF LAND IN THE CITY OF SYRACUSE, NY,
Defendant-Third-Party-Defendant.

No. 04-0718=-cv.

United States Court of Appeals, Second Circuit.

Argued: September 14, 2004.

Decided: September 21, 2006.

Defendants-Third-Party-Defendants~Appellants City of Syracuse
and the Syracuse Urban Renewal Agency appeal from an
interlocutory order, which joined the City entities as
Third-Party Defendants to a pre-existing Clean Water Act action,
and from a final judgment entered on January 5, 2004 in the
United States District Court for the Northern District of New
York (McAvoy, J.), which declared that the County had authority
to condemn City property for the purpose of constructing a sewage
treatment facility, denied the City's motion for summary
judgment, granted the County's motion for summary judgment
condemning the properties, and ordered the properties condemned.

The Court of Appeals, Hall, Circuit Judge, held that: (1)
joinder of the City to pre-existing action was proper; and (2)
questions under New York law concerning which County entity or
entities had authority to condemn City-owned land, and whether
the Prior Public Use doctrine applied, are certified to the New
Yerk Court of Appeals.

Affirmed in part and questions certified.
PETER D. CARMEN, (David M. Garber, on the brief) MacKenzie

Hughes LLP Syracuse, New York, for
Defendants-Third~Party-Defendants—-Appellants.
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CHRISTINA M. PEZZULO, (Anthony.P. Rivizzigno, on.the brief)
Onondaga County Department of Law, Syracusé, New. York for
Defendants-Thlrd—Party—Plalntlffs-Appellees‘J-_ '

BEFORE: SACK, RAGGI and HALL, Circuit Judges.
HALL, Circuit Judge:

Almost twenty years ago, the Atlantic States Legal Foundation
("ASLF") initiated a Clean Water Act lawsuit against Onondaga
County to force the County to clean up Onondaga Lake. The parties
eventually signed an Amended Consent Judgment, which required the
County to complete various sewer remediation projects in order to
comply with state and federal law. The County proposed
constructing one such facility on land owned by the City of
Syracuse. Despite community opposition, the City administration
appeared to support the project. At the last moment, however, the
Syracuse Common Council voted against the property transfer. In
an effort to prevent the derailment of the project, the County
moved to join the City and the Syracuse Urban Renewal Agency
("City") as Third-Party Defendants in the ASLF lawsuit. The
District Court granted the motion, and the County served its
Third-Party Complaint, by which it sought to condemn the City
property. In response to cross-motions for summary judgment, the
District Court interpreted certain state laws and Onondaga County
Administrative Code provisions concerning whether or not the
approval of the Syracuse Common Council was regquired before the
Commissioner of Drainage and Sanitation could condemn City land
for sewer district purposes. The court entered judgment allowing
the County to condemn the land without such approval. See Atl.
States Legal Found. v. Onondaga County Dep't of Drainage &
Sanitation, 233 F.Supp. 2d 335 (N.D.N.Y. 2001). The City argues
that not only was the District Court precluded from joining it as
a party to the litigation, but also that the court erred in its
interpretation of the state and county statutes at issue.

We affirm the District Court's joinder decision but, because of
ambiguities in the statutory construction of New York State and
Onondaga County law regarding which County entity or entities may
condemn City land and the process they must follow, we certify
questions relating to that issue to the New York Court of
Appeals. We retain jurisdiction so that, upon receiving a
response from the New York Court of Appeals, we may rule on this
appeal.

BACKGROUND

In 1988, ASLF, a not~for-profit membership organization
dedicated to protecting and restoring natural resources and
preserving the environment, brought a citizen lawsuit under § 505
of the Federal Water Pollution Control Act, 33 U.S.C.§ 1365,
against Onondaga County and the Onondaga County Department of
Drainage and Sanitation ("County"). The ASLF alleged that the
County had violated the Water Pollution Control Act and the New
York State Environmental Conservation Law by discharging
untreated raw sewage into Onondaga Lake from the County-owned and
operated Metropolitan Syracuse Sewage Treatment Plant. The ASLF
contended that, as a consequence of the discharges, Onondaga Lake
did not meet the water quality standards authorized by the New
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